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PART I - INTRODUCTION 

1. This bench brief is submitted in support of an application by the debtors (“Dominion” or 

the “Applicants”) in these Companies’ Creditors Arrangement Act (the “CCAA”) proceedings for 

orders (a) approving the Asset Purchase Agreement (the “Purchase Agreement”) dated as of 

December 6, 2020, by and among the Applicants, as vendors (the “Dominion Vendors”), and 

DDJ Capital Management, LLC and Brigade Capital Management, LP (the “Contracting 

Purchasers”); and (b) extending the Stay Period (as defined in the second amended and restated 

order granted by this Court on June 19, 2020 (the “SARIO”)) until and including March 1, 2021. 

2. The transaction (the “Transaction”) contemplated by the Purchase Agreement before this 

Court, which is the culmination of nearly nine months of restructuring efforts, meets Dominion’s 

primary restructuring objective in commencing these CCAA proceedings by providing for a going 

concern outcome for the Ekati Mine.  

3. The going concern nature of the Transaction also furthers the objective of the CCAA by 

saving the Ekati Mine and its attendant jobs, contracts, impact benefit agreements, tax revenue, 

and environmental reclamation commitments, thereby helping to avoid the devastating social and 

economic effects of the potential bankruptcy or creditor-initiated termination of Dominion’s 

business. 

4. The Transaction is supported by the First Lien Lenders (who have advanced to Dominion 

US$150 million under a revolving facility in the form of draws totalling approximately US$70 million 

in cash with a further approximate CDN$110,000,000 having been utilized for the purpose of 

obtaining letters of credit) and the Ad Hoc Group (members of which hold in excess of 50% of the 

US$550 million face value of Dominion’s second lien notes). The Monitor is also supportive of the 

approval of the Transaction.  

5. After three prior strategic review processes undertaken in the past five years, and a 

thorough exploration and canvassing of the market over the course of more than five months 

through a sales process approved by this Court, the Transaction contemplated by the Purchase 

Agreement is the best executable alternative for the Applicants at this time and in the 

circumstances. 

6. The alternative to the approval of the Transaction is the real possibility that Dominion will 

not be able to avoid liquidation. The devastating social and economic effects of such an outcome 
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would be inconsistent with the purpose of the CCAA and be contrary to the interests of the 

Applicants’ stakeholders generally.  

7. The Purchase Agreement requires, among other things, that the Approval and Vesting 

Order sought by Dominion on this application be issued on or prior to December 11, 2020 and 

that operations at the Ekati Mine be re-started by no later than January 29, 2021. There is 

accordingly significant urgency to the relief sought by the Applicants.  

8. The Applicants’ proposed stay extension up to an including March 1, 2021, which date 

roughly coincides with the February 1, 2021 Outside Date for the closing of the Transaction as 

may potentially be extended under the Purchase Agreement, is required to permit a closing of the 

Transaction. 

9. The Applicants submit that the approval of the Purchase Agreement and the granting of 

the requested extension to the Stay Period is in the best interests of Dominion’s stakeholders 

generally, including but not limited to the interests of Northern communities, Northern Indigenous 

groups, employees and contractors (and Northern-based employees and contractors in 

particular), the environment, and creditors, and should therefore be approved by this Court. 

PART II – FACTS 

A. BACKGROUND 

10. Background facts relating to the commencement of these CCAA proceedings are set out 

in the affidavit of Kristal Kaye, sworn April 21, 2020.  

11. Background facts with respect to the sale investment solicitation process (the “SISP”) 

approved by this Court on June 19, 2020 are set out in the affidavits of John Startin, sworn May 

21, 2020 (the “May Startin Affidavit”), June 12, 2020 , and October 5, 2020 (“October Startin 

Affidavit”), and the affidavits of Brendan Bell, sworn May 21, 2020, June 12, 2020, and October 

4, 2020 (the “October 4 Bell Affidavit”).  

12. The circumstances leading up to the unavailability of the stalking horse bid (the “Stalking 

Horse Bid”) approved by this Court as part of the SISP, and the Applicants’ subsequent efforts 

to pursue alternate restructuring options, which culminated in the execution of the Purchase 

Agreement before this Court, are discussed in the affidavit of Brendan Bell, sworn October 23, 
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2020 and the Ninth and Tenth Reports of the Monitor dated November 15, 2020 and December 

1, 2020, respectively. 

13. The facts relating to the Transaction that is the subject of this application are described in 

the affidavit of Brendan Bell, sworn December 7, 2020 (the “December Bell Affidavit”). 

14. The background facts relevant to the present application are summarized below.1

B. DOMINION’S PURSUIT OF A GOING CONCERN RESTRUCTURING  

15. Prior to these CCAA proceedings, Dominion conducted three unsuccessful strategic 

review processes to, among other things, solicit the sale of Dominion’s assets to a third-party. 

The first two of these strategic processes were undertaken with the assistance of a bank-owned 

financial advisor in each of 2015 and 2016 and did not produce a buyer. The third strategic 

process was undertaken in 2017 and resulted in one formal offer to acquire the company, being 

the offer that led to the acquisition of Dominion by The Washington Companies (“Washington”).2

16. After the company’s acquisition by Washington, Dominion faced several financial 

challenges that culminated in the company’s need to seek protection under the CCAA. 

17. As noted at the June 19, 2020 hearing before this Court and set out in the consolidated 

statement of loss found at Exhibit D to Ms. Kaye’s April 21, 2020 affidavit, Dominion lost a 

combined US$332 million in 2018 and 2019. Additionally, again as outlined by Ms. Kaye in her 

affidavit, the ability of Dominion to conduct business and generate revenue and liquidity prior to 

the commencement of these CCAA proceedings had been constrained by the company’s highly 

leveraged capital structure (which includes the US$150 First Lien Lenders’ facility and the 

US$550 million in second lien notes). These financial woes were exacerbated and materially 

impacted in the first quarter of 2020 by COVID-19, cash calls by Dominion’s joint venture partner 

at the Diavik Mine, increasing trade debt owing to suppliers, and finally an impending US$20 

million interest payment due May 1, 2020 to the holders of the second lien notes (which interest 

payments are due semi-annually and a further US$20 million would have had to be paid 

November 1, 2020 but for these CCAA proceedings).3

1 Capitalized terms not otherwise defined in this bench brief have the meanings ascribed to them in the December 
Bell Affidavit and Purchase Agreement, as applicable. 
2 December Bell Affidavit at para. 7 
3 December Bell Affidavit at para. 9 
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18. These circumstances and constraints led Dominion to apply for and obtain from this Court 

on April 22, 2020 protection from the company’s creditors pursuant to an initial CCAA order. 

19. On April 22, 2020, upon the granting of the initial CCAA order, Dominion issued a press 

release advising the public and interested parties of the commencement of these CCAA 

proceedings.  In its press release, Dominion disclosed that it intended to use these CCAA 

proceedings to engage in discussions with its lenders, creditors, equity sponsor, and other 

stakeholders, and to solicit and evaluate strategic alternatives to restructure financially and 

operationally.4

20. Dominion’s April 22, 2020 press release also noted that Dominion had received and was 

considering a proposal from an affiliate of Washington (the “Stalking Horse Bidder”) for debtor-

in-possession financing, which was conditional upon Dominion agreeing to: (a) a memorandum 

of understanding regarding a possible sale of Dominion’s assets to the Stalking Horse Bidder; 

and (b) bidding procedures for the solicitation of competing offers to such sale.5

21. With the assistance of Evercore, a leading independent investment banking advisory and 

investment management firm engaged as the company’s financial advisor, Dominion’s 

negotiations with the Stalking Horse Bidder and their First Lien Lenders culminated in a letter of 

intent delivered to Dominion by the Stalking Horse Bidder on May 21, 2020. The letter of intent 

set out an integrated, comprehensive restructuring proposal that included a Stalking Horse Bid 

and a SISP that provided for a process to identify potentially higher and better offers than provided 

for by the Stalking Horse Bid.6

C. COURT APPROVAL OF A SALES PROCESS  

(1) Court Approval of the Stalking Horse Bid and SISP

22. On May 21, 2020, the Applicants filed an application for a second amended and restated 

initial order (or the SARIO, as defined above), approving the SISP, the Stalking Horse Bid, and a 

related Interim Financing Term Sheet (among other things) with a hearing set for May 29, 2020.7

23. Dominion’s application for approval of the SISP and Stalking Horse Bid was heard on 

May 29, 2020 and continued to June 19, 2020. Prior to and during the hearing of the application 

4 December Bell Affidavit at para. 12 
5 December Bell Affidavit at para. 12 
6 May Startin Affidavit at para. 9 
7 May Startin Affidavit at para. 3 
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Dominion’s stakeholders provided input on the SISP timelines and procedures and several 

changes were made to address such stakeholder input. 

24. The Monitor supported the approval of the SISP and Stalking Horse Bid by this Court, 

noting (among other things) that “the SISP is a fair and transparent marketing process designed 

to identify the highest and best offers for the Dominion Vendors’ assets and to maximize 

recoveries, by seeking offers superior to the Stalking Horse Bid.”8

25. On June 19, 2020, after considering the submissions of various stakeholders, this Court 

approved the Applicants’ application for the SARIO, thereby approving the SISP and Stalking 

Horse Bid.  

(2) Evercore’s Implementation of the SISP 

26. The SISP approved by this Court was structured as a two-phase process to be 

implemented by Evercore and Dominion with the oversight of the Monitor.   

27. Pursuant to the SISP, interested parties could submit offers for: 

(a) the purchase of (i) all or substantially all of the assets, property, and undertakings 

of the Applicants and certain of their subsidiaries; (ii) the Diavik Interest; and (iii) 

the Non-Diavik Assets; or (iv) some other portion of the assets, property, and 

undertakings of the Applicants; or 

(b) an investment in, restructuring, recapitalization, refinancing, or other form of 

reorganization of Dominion or its business. 

28. That is, the SISP allowed any potentially interested party to submit a broad range of 

restructuring proposals, not just a bid for a sale of assets. 

29. The SISP provided for two phases. Phase 1 required interested parties to submit a non-

binding letter of intent containing critical information about the proposed bid. If no Phase 1 bids 

were received, the SISP provided that the Dominion Vendors would seek court approval of the 

Stalking Horse Bid. Parties that submitted Phase 1 bids that satisfied certain enumerated criteria 

8 Fourth Report of the Monitor dated May 26, 2020 at para. 32(i).  
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(more particularly set out in the SISP) would have the opportunity to submit a binding offer in 

Phase 2 of the SISP.9

30. While Phase 1 of the SISP formally commenced upon the granting of the SARIO on June 

19, 2020, Evercore took steps to advance the process contemplated by the SISP prior to this date 

to ensure that the SISP was implemented in a timely and effective manner.10

31. In particular, Evercore began contacting potential bidders on April 27, 2020, nearly two 

months before the formal approval of the SISP.11 As a result of Evercore’s outreach program, the 

marketing process for the Dominion Vendors’ assets had been underway for nearly two months 

prior to the formal commencement of the SISP on June 19, 2020, with thirty-eight potential bidders 

including Washington having been contacted by Evercore as of June 11, 2019.12

32. The formal SISP process, which commenced on June 19, 2020, ended upon the expiry of 

the Second Extended Phase 2 Deadline under the SISP on September 15, 2020. 

33. The SISP did not result in a qualified bid other than that of the Stalking Horse Bidder. Nor 

did any third-parties come forward with their own stalking horse offer in the approximately two 

months between the commencement of these CCAA proceedings in April and the formal start of 

the SISP process in June notwithstanding the limited pool of potential purchasers and the public 

nature of these CCAA proceedings.13

34. On September 15, 2020 (i.e., the Second Extended Phase 2 Deadline), counsel to the Ad 

Hoc Group wrote to counsel to Dominion requesting that Dominion not proceed with the Stalking 

Horse Bid (notwithstanding that no other qualified bids were received in the SISP) and instead 

engage in discussions with the Ad Hoc Group on an alternate transaction path. Prior to sending 

this letter, the Ad Hoc Group had participated in the SISP including by submitting a Phase 1 bid.14

35. After consideration of, among other things, the appropriateness of implementing the SISP, 

the value of the Stalking Horse Bid, and the granting of extensions to the SISP timelines in the 

form of the First and Second Extended Phase 2 Bid Deadlines, the Applicants’ Independent 

9 October Startin Affidavit at para. 13
10 October Startin Affidavit at para. 19 
11 October Startin Affidavit at para. 24 
12 October Startin Affidavit at para. 25 
13 December Bell Affidavit at para. 15 
14 December Bell Affidavit at para. 16 
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Director determined that it was in the best interest of Dominion and its stakeholders generally that 

Dominion continue to move forward with the transaction contemplated by the Stalking Horse Bid.15

(3) Unavailability of the Stalking Horse Bid and Pursuit of an Alternate 
Transaction 

36. The transaction contemplated by the Stalking Horse Bid was the culmination of a multi-

month effort by Dominion, with the support of the First Lien Lenders and other key stakeholders, 

to find a going concern solution to Dominion’s financial challenges that would save the Ekati Mine 

and its attendant jobs, contracts, impact benefit agreements, tax revenue, and satisfy the 

company’s environmental reclamation obligations, all to the benefit of Dominion’s stakeholders 

generally.16

37. However, five days after the Applicants’ Independent Director swore an affidavit 

supporting the approval of the transaction contemplated by the Stalking Horse Bid, Dominion 

issued a press release announcing that its court application for approval of such transaction would 

not be proceeding due to the inability of the Stalking Horse Bidder and Dominion’s Surety Bond 

Issuers to reach an agreement relating to a material closing condition.17

38. The break-down in negotiations between the Stalking Horse Bidder and the Surety Bond 

Issuers had an obvious and significant impact on these CCAA proceedings. 

39. With the transaction contemplated by the Stalking Horse Bid no longer an option, 

Dominion commenced working diligently with the assistance of its legal counsel and Evercore, 

and in consultation with the Monitor, to assess all its available options. These efforts involved 

discussions with numerous stakeholders including the First Lien Lenders, the Ad Hoc Group, the 

Surety Bond Issuers, and others.18

40. Since this Court granted Dominion’s request for an extension of the Stay Period to 

December 15, 2020, Dominion has continued consultation with its stakeholders regarding 

available restructuring objectives, including by continuing to facilitate discussions among the First 

15 October 4 Bell Affidavit at para. 78; December Bell Affidavit at para. 17 
16 December Bell Affidavit at para. 18 
17 December Bell Affidavit at para. 19 
18 December Bell Affidavit at para. 21 
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Lien Lenders, the Ad Hoc Group, and other stakeholders as well as their respective legal and 

financial advisors.19

41. As of November 13, 2020, as a result of the efforts noted above, the First Lien Lenders 

and the Ad Hoc Group had agreed in principle, subject to agreement on binding terms, to a 

restructuring transaction involving Dominion’s business that would see Dominion recapitalized 

and able to continue to operate as a going concern with a planned restart of mining operations in 

early 2021.20

42. Based on this development, on November 13, 2020, Dominion issued a press release 

advising that, in anticipation of the First Lien Lenders and the Ad Hoc Group reaching an 

agreement, Dominion had determined to recall sixty furloughed employees effective early 

December 2020.21

D. OVERVIEW OF THE AD HOC GROUP TRANSACTION  

43. On December 6, 2020, the First Lien Lenders and the Ad Hoc Group entered into a Mutual 

Support Agreement (the “Support Agreement”) regarding the Transaction to be implemented 

within the context of these CCAA proceedings.22

44. The Purchase Agreement, a copy of which is attached as Schedule “A” to the Approval 

and Vesting Order being sought by the Applicants, includes among others the following terms 

(with capitalized terms utilized in the table below that are not otherwise defined herein having the 

meanings ascribed to them in the Purchase Agreement):23

Term Details 

Restart of Operations (s. 

7.1(a)(i) of the Purchase 

Agreement 

Dominion shall take all actions reasonably necessary or 

appropriate in furtherance of re-starting operations and shall in 

any case ensure that such operations are re-started by no later 

than January 29, 2021. 

Purchase Price (s. 4.1 of 

the Purchase Agreement) 

The Purchase Price for the Acquired Assets to be paid and 

satisfied by the Purchaser is the aggregate of: 

19 December Bell Affidavit at para. 22 
20 Ninth Report of the Monitor dated November 15, 2020 at para. 13 
21 December Bell Affidavit at para. 24 
22 December Bell Affidavit at para. 25 
23 December Bell Affidavit at para. 26 
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Term Details 

(a) the value of the Pre-filing Indebtedness Assumption, being 
the assumption by the Purchaser on Closing (or the 
repayment on Closing if such repayment is in accordance 
with the Support Agreement) of US $70,000,000 of 
outstanding Indebtedness under the Pre-filing Credit 
Agreement, on and subject to the terms and conditions set 
out in the Support Agreement and the definitive documents 
to be delivered pursuant thereto); 

(b) the value of the Indemnity Assumption, being the assumption 
by Purchaser on Closing of indemnity and related obligations 
in respect of certain surety bonds in the face amount of CDN 
$278,970,785 issued by the Surety Bond Issuers for the 
benefit of the Dominion Vendors, on and subject to the terms 
and conditions set out in the Sureties Support Confirmations 
and the definitive documents to be delivered pursuant 
thereto; and 

(c) the value of the Assumed Liabilities.  

Additional 

Consideration/Capitalization 

(s. 4.3 of the Purchase 

Agreement) 

Concurrently with Closing, the Contracting Purchasers shall 

provide to Purchaser new financing of US $70,000,000 to fund 

Purchaser’s post-Closing satisfaction of Assumed Liabilities, 

which amount includes payment of the Cure Amount, operations 

at the Ekati Mine, and general working capital, all on and subject 

to the terms and conditions set out in the Support Agreement 

and the definitive documents to be delivered pursuant thereto.

Acquired and Excluded 

Assets (ss. 3.1 and 3.2 of 

the Purchase Agreement) 

The Purchaser will acquire substantially all the assets used in 

connection with the Dominion Vendors’ business as well as all 

of the Dominion Vendors’ rights and interests in relation to the 

receipt of realizations and recoveries from or in respect of the 

Diavik Joint Venture Interest, which shall be assigned to 

Purchaser subject only to the continuing liens and charges of the 

First Lien Lenders pursuant to the Pre-filing Credit Agreement 

until such time as all letters of credit issued by the First Lien 

Lenders in respect of the Diavik Mine have been cash 

collateralized or cancelled and all related fees have been paid. 

The Purchaser will not acquire Excluded Assets which include 

(a) the Diavik Joint Venture Agreement; (b) Excluded Contracts; 

(c) shares of certain subsidiaries; and (d) assets that are 

removed from the Acquired Assets.
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Term Details 

Assumption of Liabilities 

(ss. 3.3 & 3.6 of the 

Purchase Agreement) 

The Purchaser will assume substantially all go forward operating 

liabilities of the Dominion Vendors, including all obligations of 

the Dominion Vendors under their operational contracts to 

employees and unions, First Nations and aboriginal groups, and 

the GNWT, in each case on the terms set out in the Purchase 

Agreement.  

The Purchaser is entitled to make additions, deletions or 

modifications to the contracts being assigned after the date of 

the granting of the Approval and Vesting Order. 

The Purchaser and the Dominion Vendors will consider whether 

there are any contractual obligations in connection with the 

operations of the Ekati Mine that should not be assigned to the 

Purchaser.  

GNWT Royalties (s. 7.15 of 

the Purchase Agreement) 

Prior to or concurrent with the Closing, the Dominion Vendors 

will pay and/or otherwise obtain releases in full in a form 

satisfactory to the Contracting Purchasers of all obligations in 

respect of any period that are due and payable prior to Closing 

in respect of royalties or similar payment obligations to the 

GNWT, which shall include all royalty and similar payments 

obligations to GNWT in respect of fiscal year 2019.  Payment of 

such amounts to the GNWT was also a requirement under the 

Stalking Horse Bid. 

Wind-Down Account and 

Diavik Realizaiton Account 

(7.1) 

In order to facilitate the orderly wind down of the Dominion 

entities, at Closing, the Company will fund segregated bank 

accounts from cash on hand with US$250,000 for wind down 

costs and  US$1,000,000 for costs relating to the administration 

of the Diavik Interest. 

Employees (s. 8.1 of the 

Purchase Agreement) 

Subject to certain terms specified in the Purchase Agreement, 

the Purchaser shall offer employment to substantially all 

employees of the Dominion Vendors and assume all employee 

benefit plans, pension plans, union and collective bargaining 

arrangements, and other employee arrangements on their 

existing terms.  

Conditions (Articles 9 & 10 

of the Purchase 

Agreement)  

Closing of the Transaction contemplated by the Purchase 

Agreement is subject to customary and various conditions, 

including  (a) approval by this Court of the Purchase Agreement; 

(b) regulatory approvals having been obtained; (c) an 

Assignment Order having been granted if necessary; and (d) the 
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Term Details 

First Lien Lenders and the Purchasers having executed and 

delivered the definitive documentation contemplated in the 

Support Agreement. There is no financing condition. 

Closing and Outside Date 

(s. 12(b)(i) of the Purchase 

Agreement) 

The parties will seek to close as soon as reasonably possible 

following court approval and the target date for closing is 

February 1, 2020 which coincides with the Outside Date for 

closing (subject to no more than four (4) seven (7) day 

extensions). 

45. On December 4, 2020, Dominion’s Surety Bond Issuers provided to the Contracting 

Purchasers the Sureties Support Confirmations contemplated by the Purchase Agreement 

confirming that upon the completion of the Transaction, the Surety Bond Issuers will issue the 

necessary documentation to replace Dominion’s existing surety bond coverage with the same 

coverage for the Purchaser and subject to the applicable terms.24

46. The Purchase Agreement (s. 12.4) also provides that, in consideration of the Contracting 

Purchasers having expended considerable time and expense in connection with the Purchase 

Agreement and the negotiation thereof, and the identification and quantification of assets to be 

included in the Acquired Assets, if: (a) the Purchase Agreement is terminated or the Transaction 

is not completed for any reason other than the Contracting Purchasers’ non-compliance with their 

obligations under the Purchase Agreement; and (b) an alternative transaction is consummated 

within nine months of the date of the Purchase Agreement for the sale or restructuring of the 

Dominion Vendors or any material portion of their assets and pursuant to which Indebtedness 

under the Pre-filing Credit Agreement is repaid in full in cash (“Alternate Transaction”), then in 

such event (and in addition to such other expense reimbursement amounts to which the 

Contracting Purchasers may be entitled pursuant to the Purchase Agreement), the Dominion 

Vendors will pay to the Contracting Purchasers immediately following the closing of such Alternate 

Transaction an amount equal to US$2,522,140 (the "Break-Up Fee") as consideration for the 

disposition of the Contracting Purchasers’ rights under the Purchase Agreement.25 The Break-Up 

Fee is approximately the same amount as the break-up fee in favour of the Stalking Horse Bidder 

approved by the SARIO. 

24 December Bell Affidavit at para. 27 
25 December Bell Affidavit at para. 28 
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47.  The Dominion Vendors’ obligation to pay the Break-Up Fee survives termination of the 

Purchase Agreement and is to be secured by a charge against all of the Dominion Vendors’ 

properties and assets, which charge will rank subsequent to: (a) other priority charges ordered by 

this Court in the CCAA proceedings prior to the date of the Purchase Agreement; and (b) charges 

in respect of Indebtedness under the First Lien Lenders’ Pre-filing Credit Agreement (as defined 

in the Purchase Agreement).26

48.  If the Purchase Agreement is terminated solely as a result of a material breach by any 

Contracting Purchaser, the Dominion Vendors, as their sole remedy, shall be entitled to liquidated 

damages in the amount of US$7,000,000.27

PART III – ISSUES 

49. The sole issues to be considered on this application are whether this Court should: 

(a) approve the Transaction contemplated by the Purchase Agreement; and 

(b) approve the extension of the Stay Period. 

PART IV – LAW & ANALYSIS 

A. APPLICABLE LEGAL PRINCIPLES 

(1) CCAA Sale Approvals 

50. Restructuring proceedings under the CCAA are intended to provide a means whereby the 

devastating social and economic effects of bankruptcy or creditor-initiated termination of ongoing 

business operations can be avoided.28 In furtherance of this purpose, Canadian courts have 

regularly approved sales of distressed businesses, recognizing that such sales are consistent 

with the remedial nature of the CCAA.29

26 December Bell Affidavit at para. 29 
27 December Bell Affidavit at para. 30 
28 Ted Leroy Trucking [Century Services] Ltd. Re, 2010 SCC 60 at para. 59 [TAB 2]. See also the comments of 
Justice Morawetz in Nortel Networks Corp. (Re) 2009, 55 C.B.R. (5th) 229 (Ont. S.C.J.) [Nortel] at para. 34 
[TAB 3], where the Court stated that the CCAA should be given a “broad and liberal interpretation to facilitate its 
underlying purpose” and that “for as long as the business continues as a going concern, the primary goal of the 
CCAA will be met.” 
29 Nortel at paras. 47-48 [TAB 3]
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51. Section 36 of the CCAA expressly authorizes this Court to approve going concern sales 

of a debtor’s assets outside of the ordinary course of business. 

52. In deciding whether to approve a sale pursuant to section 36, this Court is required to 

consider the non-exhaustive factors set out in in subsection 36(3), including: 

(a) whether the process leading up to the proposed sale or disposition was reasonable 

in the circumstances; 

(b) whether the monitor approved the process leading up to the proposed sale or 

disposition; 

(c) whether the monitor filed with a court a report stating that in their opinion the sale 

or disposition would be more beneficial to the creditors than a sale or disposition 

under a bankruptcy; 

(d) the extent to which creditors were consulted; 

(e) the effects of the proposed sale or disposition on the creditors and other interested 

parties; and 

(f) whether the consideration to be received for the assets is fair, taking into account 

their market value.30

53. The list of factors set out in section 36(3) largely overlaps with the criteria set out in Royal 

Bank of Canada v. Soundair Corp., which summarized the factors courts considered when 

assessing sale approval applications before the enactment of section 36 of the CCAA: 

(a) whether sufficient effort has been made to obtain the best price and that the debtor 

has not acted improvidently; 

(b) the interests of all parties; 

(c) the efficacy and integrity of the process by which offers have been obtained; and 

30 CCAA, s. 36 [TAB 1]; Nelson Education Ltd (Re), 2015 ONSC 5557 [Nelson Education] at para. 38 [TAB 4]
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(d) whether there has been any unfairness in the working out of the process.31

54. In terms of assessing the appropriateness of a debtor’s decision to sell assets or complete 

a particular transaction, “a court will not lightly interfere with the exercise of the commercial and 

business judgment of the debtor company and the monitor in the context of an asset sale where 

the marketing and sale process was fair, reasonable, transparent and efficient.”32 The Monitor’s 

recommendation has been held to be particularly important and to carry “great weight” with the 

Court in any approval process.33

(2) Approval of the Transaction Would Further the Objectives of the CCAA 

55. The Transaction contemplates that the Purchaser (being one or more entities designated 

by the Contracting Purchasers in accordance with the Purchase Agreement) will assume 

substantially all of the go-forward operating liabilities of the Applicants (but not the Diavik Interest), 

including substantially all obligations (a) of the Applicants under Dominion’s go-forward 

operational contracts and joint venture agreements; (b) to employees and unions (including 

obligations under Dominion’s collective bargaining agreements and pension plan); (c) to 

Indigenous groups; and (d) to the Government of the Northwest Territories (the “GNWT”).  

56. The going concern sale of Dominion will also preserve a strategic resource for the 

Northwest Territories. As a material taxpayer and the second largest non-governmental employer 

in the Northwest Territories (with over 40% of employees being Northern residents), the 

continuation of the Ekati Mine as a going concern is critical to, among others, the Northwest 

Territories, Dominion’s Northern-based employees and contractors, and Northern communities 

generally.34 The importance of Dominion’s business for these stakeholders cannot be overstated, 

and one of Dominion’s primary objectives has been to identify a restructuring path for Dominion 

that provides the best opportunity for the Ekati Mine to restart operations and continue as a going 

concern.35

31 Re Canwest Publishing Inc., 2010 ONSC 2870 at para. 13 [TAB 5]; Eddie Bauer of Canada Inc. (Re), [2009] 
O.J. No. 3784 at para. 21 [TAB 6]; Royal Bank v. Soundair Corp. (1991), 4 O.R. (3d) (Ont. C.A.) 1 [Soundair] at 
para. 16 [TAB 7]. These factors continue to be applied by this Court in considering whether to approve a sale 
pursuant to section 36 of the CCAA. See for example Sanjel (Re), 2016 ABQB 257 [Sanjel] at para. 56 [TAB 8]; 
Bellatrix Exploration Ltd. (Re), 2020 ABQB 332 at para. 29 [TAB 9]
32 Aveos Fleet Performance Inc., 2012 QCCS 4074 [Aveos] at para. 50 [TAB 10]; Sanjel at para. 57 [TAB 8]
citing AbitibiBowater Inc. (Re), 2010 QCCS 1742 [Abitibi] at paras. 70-72 [TAB 11].
33 Aveos at para. 50 [TAB 10]; Sanjel at para. 57 [TAB 8] citing Abitibi at paras. 70-72 [TAB 11].
34 December Bell Affidavit at para. 32 
35 October 4 Bell Affidavit at paras. 15-16; December Bell Affidavit at paras. 32-33 
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57. In other words, the relief sought by the Applicants will further the objectives of the CCAA 

by preserving an important regional business and thereby avoid the devastating social and 

economic effects of a potential liquidation of Dominion’s business. This outcome is a significant 

benefit to those who depend on Dominion’s business operations for their livelihoods and 

economic well being. 

58. In contrast, a liquidation of Dominion’s business could result in the loss of hundreds of 

jobs and supply contracts and, in general, would be a devastating result for the North.  This is 

clearly a result that is contrary to the objectives of the CCAA.  

(3) The Transaction Meets the Section 36 Factors 

59. In addition to furthering the objectives of the CCAA, the Transaction contemplated by the 

Purchase Agreement satisfies the statutory requirements of section 36 of the CCAA.  

i. The process leading to the proposed sale of the Applicants’ assets was reasonable 
in the circumstances  

60. The commencement of these CCAA proceedings was preceded by three strategic sale 

processes for Dominion’s assets in 2015, 2016, and 2017 that did not result in any offers to 

purchase Dominion’s assets other than that of Washington.  

61. To ensure that the SISP, which represented the fourth strategic process for the sale of 

Dominion’s business in five years, was transparent, fair, and professionally conducted, Dominion 

engaged Evercore to conduct such process, with the oversight of the Monitor, in accordance with 

procedures approved by this Court after input from Dominion’s stakeholders. 

62. The SISP was designed to provide potentially interested parties with diverse options, 

including the ability to submit proposals for the purchase of all or substantially all of Dominion’s 

assets, or alternatively some portion thereof, or to instead propose an investment in, restructuring, 

recapitalization, refinancing, or other form of reorganization of Dominion or its business. The 

Stalking Horse Bid approved by this Court as part of the SISP set price expectations for bidders, 

which further assisted with the efficiency of the SISP. 

63. The SISP was implemented by Evercore, with the oversight of the Monitor, over a five 

month period, from the commencement of these CCAA proceedings on April 22, 2020, to the 

formal commencement of the SISP upon its approval by this Court on June 19, 2020, through to 
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the announcement of the Stalking Horse Bid as the successful bid upon the expiry of the Second 

Extended Phase 2 Deadline under the SISP on September 15, 2020. 

64. The Monitor has advised this Court that the SISP represented a fair and transparent 

marketing process designed to identify the highest and best offers for the Dominion Vendors’ 

assets and to maximize recoveries by seeking offers superior to the Stalking Horse Bid. 

65. Upon the unavailability of the Stalking Horse Bid (which was the only qualified bid in the 

SISP), Dominion immediately undertook a thorough consultation process aimed at considering 

available restructuring alternatives and next steps. This process included: 

(a) Dominion, and its advisors, being in regular contact with the First Lien Lenders and 

their advisors.  These contacts involved numerous discussions with and among 

the financial and legal advisors to Dominion and the First Lien Lenders, the 

Monitor, and direct discussions with representatives of Dominion’s management 

and the advisors to the First Lien Lenders.  Both Evercore and Dominion shared 

information, documentation and various financial analyses and models with the 

First Lien Lenders and their advisors to assist the First Lien Lenders in assessing 

and considering Dominion’s situation and the available options;  

(b) Dominion and its advisors actively engaging in discussions with the Ad Hoc Group 

and its advisors, which involved numerous discussions with and among the 

financial and legal advisors to Dominion and the Ad Hoc Group, the Monitor, and 

representatives of Dominion’s management and members of the Ad Hoc Group 

directly.  In addition, Dominion, with the assistance of Evercore, shared confidential 

information and documentation and prepared financial analyses and modelling for 

the Ad Hoc Group.  During these discussions, the Ad Hoc Group advised that it 

was working towards a going concern solution and a restructuring transaction to 

effect that outcome; 

(c) Dominion briefing the GNWT regarding alternative restructuring paths and 

available options;  

(d) Dominion engaging with representatives of a federal financial Crown corporation 

regarding available options for support for Dominion.  Dominion had not previously 

engaged with such corporation in respect of such matters due to the Stalking Horse 

Bid and the pursuit of a going concern transaction with the Stalking Horse Bidder; 
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(e) Dominion’s advisors engaging directly with the advisors to the Surety Bond Issuers 

to discuss a going concern transaction and the interests of the Surety Bond Issuers 

in such a going concern outcome; and  

(f) Dominion continuing its ongoing consultation with the company’s stakeholders 

regarding the status of these CCAA proceedings, including ongoing discussions 

with Dominion’s trades, the union representing Dominion’s unionized employees, 

and other stakeholders such as the beneficiaries under the Socio-Economic 

Agreement with the GNWT and Impact Benefit Agreements with Indigenous 

groups. 

66. Dominion’s discussions and consultations with its stakeholders noted above were focused 

on finding a restructuring option that would be in the best interests of Dominion and its 

stakeholders generally.   

67. The Monitor’s view is that the Applicants, in conjunction with Evercore, have marketed 

their business and assets in a fair and transparent manner and that all participants were treated 

consistently and with equal access to information and in a manner that managed against potential 

conflicts of interest among related parties.36

ii. The Monitor approved the process leading to the proposed sale

68. The Monitor has submitted reports to this Court confirming that its view is that the SISP 

terms and timeframe were reasonable in the circumstances and afforded the Applicants with an 

opportunity to achieve a successful restructuring transaction. 

69. The Monitor supports approval of the Transaction before this Court.  

iii. Dominion’s stakeholders were consulted throughout these CCAA proceedings

70. Dominion’s stakeholders had the opportunity to provide input on the SISP prior to its 

implementation at two hearings before this Court. The input of stakeholders led to changes in the 

SISP process including the adjustment of SISP timelines. After a full hearing of all affected parties’ 

submissions and concerns, this Court approved the SISP as being reasonable in the 

circumstances. 

36 Eleventh Report of the Monitor, at para. 29(a).  
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71. As noted above, when the transaction contemplated by the Stalking Horse Bid was no 

longer an option, Dominion commenced working diligently with the assistance of its legal counsel 

and Evercore, and in consultation with the Monitor, to assess all its available options.  These 

efforts included extensive discussions with numerous stakeholders including the First Lien 

Lenders, the Ad Hoc Group, the Surety Bond Issuers, and others. 

72. The Applicants’ consultation process with its stakeholders throughout these CCAA 

proceedings has been extensive and integral to the development of the Transaction before this 

Court. 

iv. The Transaction is more beneficial to Dominion’s creditors and other interested 
parties than a sale or disposition under bankruptcy

73. The Transaction that is the subject of the Purchase Agreement is supported by the First 

Lien Lenders (who have advanced to Dominion US$150 million under a revolving facility in the 

form of draws totalling approximately US$70 million in cash with a further approximate 

CDN$110,000,000 having been utilized for the purpose of obtaining letters of credit) and the Ad 

Hoc Group (members of which hold in excess of 50% of the US$550 million face value of 

Dominion’s second lien notes). 

74. The Surety Bond Issuers have also provided to the Contracting Purchasers the Sureties 

Support Confirmations contemplated by the Purchase Agreement confirming that upon the 

completion of the Transaction, the Surety Bond Issuers will issue the necessary documentation 

to replace Dominion’s existing surety bond coverage. 

75. With respect to go-forward contracts, Dominion has worked diligently with many of its trade 

creditors and suppliers as well as with the Purchaser to identify those parties who are critical to 

Dominion’s restructuring. Dominion has engaged in confidential settlement discussions with many 

such parties and has reached agreements with various trade creditors and suppliers (many of 

whom have filed miner’s lien claims) to restructure their debt, including in many cases by way of 

reduced total payment, partial payment upon or soon after closing of the Transaction, and/or 

payments over defined periods of time. 

76. Approval of the Transaction, which will result in the assumption by the Purchaser of 

substantially all the go-forward operating liabilities of the Applicants (but not the Diavik Interest), 

is also a crucial benefit to those who depend on Dominion’s business operations for their 

livelihoods and economic wellbeing. 
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77. In particular, the continuation of the Ekati Mine as a going concern is critical to, among 

others, the Northwest Territories, Dominion’s Northern-based employees and contractors, and 

Northern communities generally. Approval of the going-concern Transaction before this Court 

would preserve an important regional business for these stakeholders and avoid the devastating 

social and economic effects of a potential liquidation of Dominion’s business. 

78. The Monitor’s view is that (a) the Transaction will result in a significantly higher recovery 

to creditors than would likely be achieved in a liquidation of the Acquired Assets;37 (b) the 

Transaction will provide for substantial recoveries to Dominion vendors under operational 

contracts and joint venture agreements as well as on amounts due to employees, unions, First 

Nations, aboriginal groups and GNWT;38 (c) the Transaction and new money commitment allow 

for a near-term restart of the Ekati Mine which is of strategic importance to numerous stakeholders 

including Northern-based employees, contractors, suppliers and the Northern communities in 

general;39 (d)  concluding the Transaction in a timely manner will allow the Applicants to mitigate 

the substantial ongoing cost of care and maintenance operations and the professional fee costs 

of the CCAA Proceedings;40 and, overall, (e) the Transaction is in the best interests of the 

Dominion’s creditors.41

v. The Ad Hoc Group Transaction is the best executable alternative at this time and 
the consideration provided is fair in the circumstances

79. The objective of the SISP was to test the market value of Dominion’s assets by canvassing 

the market to determine whether bids superior to the Stalking Horse Bid were available to the 

Applicants. As noted above, the SISP was the fourth strategic process for the sale of Dominion’s 

assets and was preceded by three strategic sale processes in 2015, 2016, and 2017 that did not 

result in any offers to purchase Dominion’s assets other than that of Washington.  

80. Notwithstanding the public nature of these CCAA proceedings, and the limited pool of 

potential purchasers with sufficient resources and expertise to acquire and operate a diamond 

mind in the Northwest Territories, no third parties came forward with their own competing offer to 

be a stalking horse bidder in the SISP process. Nor did the SISP result in a Qualified Bid other 

that that of the Stalking Horse Bidder.  

37 Eleventh Report of the Monitor, at para. 29(c). 
38 Eleventh Report of the Monitor, at para. 29(e). 
39 Eleventh Report of the Monitor, at para. 29(f).  
40 Eleventh Report of the Monitor, at para. 29 (i).  
41 Eleventh Report of the Monitor, at para. 29(j). 
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81. As discussed above, it is evident that approval of the Transaction will benefit the 

Applicants’ stakeholders generally notwithstanding that the Transaction will not give rise to sale 

“proceeds” from which secured and other claims can be satisfied. 

82. In Bellatrix Exploration Ltd. (Re),42 this Court has recently approved a transaction that 

provided no recovery for approximately $290 million of secured debt obligations but nevertheless 

resulted in the payment or assumption of substantial unsecured obligations relating to assumed 

contracts, cure costs, and environmental and reclamation obligations. As noted by Hollins J., the 

transaction at issue in Bellatrix: 

[…] would produce sufficient funds to pay the CCAA priority charges and a 

substantial portion of the first lienholder notes, as well as providing for the 

assumption of other contractual and statutory obligations. It would not be sufficient 

to pay the entire first lienholder debt and would leave nothing for the second or 

third lien note holders.43 [Emphasis added] 

83. Consistent with the purpose of the CCAA and the factors set out in section 36 of the CCAA, 

this Court in Bellatrix focused its analysis on the effects of the proposed sale or disposition on the 

creditors and other interested parties. Specifically, while recognizing that creditor interests are 

important considerations when approving a sale, this Court approved the transaction before it 

notwithstanding that such approval would provide benefits to unsecured creditors, employees, 

and other stakeholders in circumstances where certain of the debtor’s secured lenders would not 

receive any recovery: 

The Spartan Bid will see the first lien noteholders paid a portion of their outstanding debt 
but not all. The second and third lien noteholders will receive nothing […]  

The Spartan Asset Purchase Agreement obligates Spartan to assume the obligations and 
liabilities, except relating to excluded assets. This will include environmental liabilities, as 
well as employment, regulatory and contractual obligations. The parties represented at 
the approval hearing included various contracting parties and regulators, all of whom 
supported the Spartan Bid. While they cannot be assumed to be overly concerned about 
which of Bellatrix’s creditors receive payment, it is important to remember that these other 
stakeholders do represent the beneficiaries of a sale of the company as a going concern. 
From an overarching economic view, keeping contracts intact and people employed is a 
significant and positive factor.  

It is axiomatic that considering someone’s interests is not the same thing as satisfying 
those interests. I accept the submissions of Bellatrix, the Monitor, BMO and the other 

42 Bellatrix [TAB 9] 
43 Bellatrix at paras. 59-62 [TAB 9]
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parties supporting the Spartan bid that the interests of all parties and particularly the 
creditors were considered. [Emphasis added] 

84. This Court’s decision in Bellatrix is by no means novel. In Re Nelson Education Limited,44

the Ontario court approved a credit bid transaction by the first lien lenders that provided no 

recovery for approximately $200 million owing to second lien lenders. The transaction provided 

for “the assumption by the purchaser of substantially all of Nelson’s trade payables, contractual 

obligations and employment obligations incurred in the ordinary course and as reflected in its 

balance sheet […].”45 In approving the relevant transaction, the court noted: 

The positive effect is that all ordinary course creditors, employees, suppliers, and 
customers will be protected. The effect on the second lien lenders is to wipe out 
their security and any chance of their loans being repaid. However, apart from their 
being deemed to have consented to the sale, it is clear the second lien lenders 
have no economic interest in the Nelson assets except as might be the case some 
years away if Nelson were able to improve its profitability to the point that the 
second lien lenders could be paid something towards the debt owed to them. RBC 
puts this time as perhaps five years and it is clearly conjecture. The first lien lenders 
however are not obliged to wait in the hopes of some future result.46

85. Ultimately, affording a measure of discretion to a purchaser to assume some liabilities and 

not others allows a purchaser to address the needs of employees, suppliers, pensioners and 

social stakeholders that are important, in its judgment, to the ongoing function of the business. If 

it could not do so, unless and until it paid all prior ranking creditors, the purchaser would be placed 

in a judicial straight jacket where it is proscribed from taking the steps necessary to secure needed 

ongoing services and supplies. 

86. The Purchase Agreement includes a Break-Up Fee in favour of the Purchaser that is 

approximately the same amount as the break-up fee this Court approved in favour of the Stalking 

Horse Bidder. This Court considered the legal principles and case law applicable to the approval 

of such fees in insolvency proceeding in granting the SARIO. The Applicants’ submissions in 

support of the approval of the break-up fee contained in the SARIO are accordingly not repeated 

here.47 The Monitor’s view is that the Break-Up Fee, which has been agreed amongst 

stakeholders, is commercially reasonable in the circumstances and that, given that that the Break-

44 Nelson Education [TAB 4]
45 Nelson Education at para. 21(b) [TAB 4]
46 Nelson Education at para. 38(e) [TAB 4]
47 Bench Brief of the Applicants dated May 27, 2020 at paras. 99 – 102  
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Up Fee will only become payable if the Applicants are proceeding with an Alternative Transaction, 

the securing of this obligation via the Break-Up Fee Charge is appropriate in the circumstances.48

87. In summary, after the detailed canvassing of the market through the SISP, and with the 

Stalking Horse Bid no longer available, the Applicants submit that the Purchase Agreement is the 

best executable alternative for Dominion at this time in the circumstances and is in the best 

interest of Dominion and its stakeholders.  

88. The Monitor’s view is that the price and terms of the Purchase Agreement represent the 

highest and best offer in respect of the Acquired Assets and are fair and reasonable in the 

circumstances.49

B. AN EXTENSION TO THE STAY PERIOD IS NECESSARY 

89. The Stay Period with respect to the Applicants is scheduled to expire on December 15, 

2020. An extension of the Stay Period is necessary to allow for the closing of the Transaction 

contemplated by the Purchase Agreement.  

90. Section 11.02 of the CCAA provides this Court with broad jurisdiction to extend a stay of 

proceedings.50 Pursuant to section 11.02(3) of the CCAA, to exercise its discretion to extend the 

Stay Period, the Court must be satisfied that: (i) circumstances exist that make the order 

appropriate; and (ii) the Applicants have acted, and are acting, in good faith and with due diligence 

during the CCAA proceedings.51 The good faith and due diligence requirements provided for by 

subsection 11.02(3) includes observance of reasonable commercial standards of fair dealings in 

the proceedings, the absence of an intent to defraud, and a duty of honesty to the court and to 

the stakeholders directly affected by the CCAA process.52

91. The requirement to consider expenditures of time and resources in connection with stay 

extensions has been noted as being of significance not only for the CCAA debtor but for its 

stakeholders generally. The costs of stay extension applications "redound to the prejudice of the 

overall stakeholder group given the significant costs that are involved."53

48 Eleventh Report of the Monitor, at para. 29(h).  
49 Eleventh Report of the Monitor, at para. 29(b). 
50 CCAA, s 11.02(2) 
51 CCAA, s 11.02(3) 
52 North American Tungsten Corporation Ltd. (Re), 2015 BCSC 1376 at para. 29 [TAB 12]
53 Sunrise/Saskatoon Apartments Limited Partnership (re), 2017 BCSC 808 [Sunrise] at para. 23 [TAB 13] 
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92. The Applicants’ proposed stay extension up to an including March 1, 2021, which date 

roughly coincides with the Outside Date for the closing of the Transaction as may potentially be 

extended under the Purchase Agreement, is required to permit a closing of the Transaction, 

provide the necessary breathing room for the Applicants as they continue to work towards their 

restructuring objectives, and permit the Applicants to attend to the various other CCAA matters 

that will arise, all for the benefit of their stakeholders.  

93. Since the date of the Initial Order, the Applicants have acted, and continue to act, in good 

faith and with due diligence in implementing the SISP and subsequently continuing to pursue a 

going concern transaction for the benefit of Dominion and its stakeholders, including creditors, 

employees, suppliers, and the Government of the Northwest Territories. The Monitor has advised 

and is of the view that the Applicants have been acting in good faith and with due diligence 

throughout these CCAA proceedings.54

PART V – CONCLUSION 

94. For all the reasons set out above, the Applicants respectfully submit that this Court 

approve the Transaction contemplated by the Purchase Agreement and grant the requested 

extension to the Stay Period.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 9th day of December 2020. 

 Peter L. Rubin/Peter Bychawski/Claire 
Hildebrand/Morgan Crilly 
Counsel to the Applicants 

54 See First Report of the Monitor dated April 29, 2020 at para. 14(d); Fourth Report of the Monitor dated May 26, 
2020 at para. 51(d); Fifth Report of the Monitor dated June 18, 2020 at para. 49(d); Sixth Report of the Monitor 
dated September 22, 2020 at para. 40(d); Ninth Report of the Monitor dated November 15, 2020 at para. 15; 
Tenth Report of the Monitor dated December 1, 2020 at para. 14; Eleventh Report of the Monitor, at para. 29. 
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Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 11.02
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Canada Federal Statutes
Companies' Creditors Arrangement Act

Part II — Jurisdiction of Courts (ss. 9-18.5)

R.S.C. 1985, c. C-36, s. 11.02

s 11.02

Currency

11.02
11.02(1)Stays, etc. — initial application
A court may, on an initial application in respect of a debtor company, make an order on any terms that it may impose, effective
for the period that the court considers necessary, which period may not be more than 10 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the company
under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the
company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against the
company.

11.02(2)Stays, etc. — other than initial application
A court may, on an application in respect of a debtor company other than an initial application, make an order, on any terms
that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all proceedings taken
or that might be taken in respect of the company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the
company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against the
company.

11.02(3)Burden of proof on application
The court shall not make the order unless

(a) the applicant satisfies the court that circumstances exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the applicant also satisfies the court that the applicant has acted, and is
acting, in good faith and with due diligence.

11.02(4)Restriction
Orders doing anything referred to in subsection (1) or (2) may only be made under this section.

Amendment History
2005, c. 47, s. 128; 2019, c. 29, s. 137
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Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 36

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 1

Canada Federal Statutes
Companies' Creditors Arrangement Act

Part III — General (ss. 18.6-43) [Heading added 2005, c. 47, s. 131.]
Obligations and Prohibitions [Heading added 2005, c. 47, s. 131.]

R.S.C. 1985, c. C-36, s. 36

s 36.

Currency

36.
36(1)Restriction on disposition of business assets
A debtor company in respect of which an order has been made under this Act may not sell or otherwise dispose of assets
outside the ordinary course of business unless authorized to do so by a court. Despite any requirement for shareholder approval,
including one under federal or provincial law, the court may authorize the sale or disposition even if shareholder approval was
not obtained.

36(2)Notice to creditors
A company that applies to the court for an authorization is to give notice of the application to the secured creditors who are
likely to be affected by the proposed sale or disposition.

36(3)Factors to be considered
In deciding whether to grant the authorization, the court is to consider, among other things,

(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;

(b) whether the monitor approved the process leading to the proposed sale or disposition;

(c) whether the monitor filed with the court a report stating that in their opinion the sale or disposition would be more
beneficial to the creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and

(f) whether the consideration to be received for the assets is reasonable and fair, taking into account their market value.

36(4)Additional factors — related persons
If the proposed sale or disposition is to a person who is related to the company, the court may, after considering the factors
referred to in subsection (3), grant the authorization only if it is satisfied that

(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who are not related to the company; and

(b) the consideration to be received is superior to the consideration that would be received under any other offer made in
accordance with the process leading to the proposed sale or disposition.

36(5)Related persons
For the purpose of subsection (4), a person who is related to the company includes

http://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&guid=I6aebbfebf2643e2be0440003baa9c40b&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&guid=I6aebbfebf2ce3e2be0440003baa9c40b&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&guid=I6aebbfebf2fc3e2be0440003baa9c40b&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
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(a) a director or officer of the company;

(b) a person who has or has had, directly or indirectly, control in fact of the company; and

(c) a person who is related to a person described in paragraph (a) or (b).

36(6)Assets may be disposed of free and clear
The court may authorize a sale or disposition free and clear of any security, charge or other restriction and, if it does, it shall
also order that other assets of the company or the proceeds of the sale or disposition be subject to a security, charge or other
restriction in favour of the creditor whose security, charge or other restriction is to be affected by the order.

36(7)Restriction — employers
The court may grant the authorization only if the court is satisfied that the company can and will make the payments that would
have been required under paragraphs 6(5)(a) and (6)(a) if the court had sanctioned the compromise or arrangement.

36(8)Restriction — intellectual property
If, on the day on which an order is made under this Act in respect of the company, the company is a party to an agreement that
grants to another party a right to use intellectual property that is included in a sale or disposition authorized under subsection
(6), that sale or disposition does not affect that other party's right to use the intellectual property — including the other party's
right to enforce an exclusive use — during the term of the agreement, including any period for which the other party extends
the agreement as of right, as long as the other party continues to perform its obligations under the agreement in relation to the
use of the intellectual property.

Amendment History
2005, c. 47, s. 131; 2007, c. 36, s. 78; 2017, c. 26, s. 14; 2018, c. 27, s. 269

Currency
Federal English Statutes reflect amendments current to September 2, 2020
Federal English Regulations are current to Gazette Vol. 154:17 (August 19, 2020)
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